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PER CURI AM

Appel |l ant appeals the district court's dismssal wthout
prejudice of his 28 U S.C 8§ 2254 (1988) petition for failure to
exhaust staterenedies. Cenerally, dism ssals w thout prejudice are
not appeal abl e, unl ess no anendnent to t he conpl aint could cure the

defects in the plaintiff's case. Dom no Sugar Corp. Vv. Sugar

Wrkers Local Union 392, 10 F. 3d 1064, 1066-67 (4th G r. 1993). W

find that Appellant may be able to save this action through
amendnment .
The district court dism ssed Appellant's petition because it

cont ai ned exhaust ed and unexhausted cl ai n6. See Rose v. Lundy, 455

U S. 509, 519 (1982). Appellant may either exhaust all the clains
in the petition and then refile his petition, or he may anend his
petition by deleting any unexhausted clains and resubmtting the
anended petition to the district court. 1d. Thus, while the dis-
trict court order here mght be read to allow resubm ssion only
after exhaustion, it appears that the order nerely did not
enunerate specifically all of Appellant's options. Because the
order which Appellant seeks to appeal is not an appeal abl e fi nal

order, we dismss this portion of the appeal. See Dom no Sugar

Corp., 10 F.3d at 1066-67.

Appel | ant al so appeal s fromthe district court's order denyi ng
what he styled as a Fed. R Cv. P. 60(b) notion. W have revi ewed
the record and the district court's opinion and find no reversible
error. Accordingly, we affirmthe denial of this notion on the rea-

soning of the district court. Spaulding v. Hll, No. CA-95-395-5-BO
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(E.D.N.C. Apr. 1, 1996). W deny Appellant's notions for appoint-
ment of counsel and for default judgnent and di spense with oral
argunent because the facts and |egal contentions are adequately
presented in the materials before the court and argunent woul d not

aid the decisional process.

AFFI RVED I N PART; DI SM SSED | N PART




